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SUMMONS 


UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
MILDRED POPKIN 
Plaintiff 75 CIV. 4698 
Vv. SUMMONS 
NEW YORK STATE HEALTH AND MENTAL 


HYGIENE FACILITIES IMPROVEMENT 
CORPORATION 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant 
To the above named Defendant: 
You are hereby summoned and required to serve upon Milton 
Kean plaintiff's attorney, whose address is 60 East 42nd Street, New 
York, New York 10017 an answer to the complaint which is herewith 
Served upon you, within 20 days after service of this summons upon 
you, exclusive of the day of service. If you fail to do so, judgment by 


default will be taken against you for the relief demanded in the complaint. 


/s/ Raymond F. Burghardt 
Clerk of Court. 


/s/ I. Wenhery 
Deputy Clerk. 


Date: September 24, 1975 [Seal of Court] 


Note: This summons is issued pursuant to Rule 4 
of the Federal Rules of Civil Procedure. 
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COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MILDRED POPKIN 
Plaintiff, 
~against- 
NEW YORK STATE HEALTH AND MENTAL 
HYGIENE FACILITIES IMPROVEMENT 
CORPORATION 


Defendant. 


Plaintiff, complaining of the defendant, by her attorney, 
Milton Kean, alleges: 

1. Plaintiff is a woman, a citizen of the United States 
and a resident of the State of Louisiana, her post office address 
at 4509 south Tonti street, New Orleans, Louisiana. 

2. Upon information and belief, defendant is a Jomestic 
corporation incorporated and existing under the Laws of the State. 
of New york, with offices in the City and State of ane York. 

3. That at all times hereinafter alleged, defendant is 
and was engaged in the business of, among other things, designing 


and redesigning hospital and related facilities for the State of 


, New York. . 


4. At all times hereinafter alleged, plaintiff was and is 


an architect licensed by the state of New York. 
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COMPLAINT 


5. The jurisdiction of this Court is invoked under Title 42, 


United states Code, 2000e et seq. 


6. That jurisdiction of this Court is further invoked in that | 


the amount in controversy exceeds the amount of $10,000, exclusive 
of interest and costs, and arises under the Crmabteneton and Laws of 
/ the United States. 

- 7. That jurisdiction of this court is further invoked under 


“jitle 28, united states ccde, 1332, in that there exists a diversity 


‘ of citizenship of the parties hereto. 


8. That during January of 1968, plaintiff was hired by the 
defendant as an architect with the title of Development Administrator: 

9. That at all times hereinafter alleged, plaintiff acetone: 
her duties in a reasonable, proper and satisfactory manner. 

10. That during November of 1970, plaintiff was advised by 
defendant that her employment would be discontinued no later than 
January 15, 1971. 

11. That the act or acts of defendants in terminating the 
services of plaintiff was, or were, committed under color of there 
being a lack of work for plaintiff to perform. 

12. That defendant was without any justification or grounds 
in terminating the services of plaintiff and tha her services were 


terminated for no other reason than plaintiff is a woman. 
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COMPLAINT 


13. That the conduct of defendant in terminating the services| 
, Of plainciff, by reason of her sex, was in violation of the rights 
i‘ and immunities of this plaintiff, protected under Title 42, United 
States Code, 2000e et seg. which are incorporated herein by ieshnaies 
and made a part hereof. 
14. That as a result of the conduct by defendant hereinabove 
avec, plaintiff has been damaged in the sum of $54,940.93 through 
' December 31, 1974 representing the loss of wages, which damage con- 
tinues to-date. 
WHEREFORE plaintiff demands a judgment against defendant in 
favor of plaintiff awarding plaintiff the sum of $54,940.93 plus — 
at — to the date of judgment herein, punitive damages in the sum 


. O£ $100,000, legal fees in the sum of $25,000 and for such other and 


further relief as to this Court seems just and proper. 


/ J 
470 fe 
MILTON KEAN 
Attorney for Plaintiff 
Office & P.O. Address 
60 East 42nd Street 
New York, N. Y. 10017 
, (212) @67+-4616 
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NOTICE OF MOTION TO DISMISS 
| UNITED STATES DISTRICT COURT 


SOUTHER'N DISTRICT OF NEW YORK 


dated September 24, 1975, the affidavit of ROSALIND FINK, sworn 
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re MILDRED POPKIN $ 
— Plaintiff, : NOTICE OF MOTION 
~against- : 75 Civ, 4698 
(iFM. } 
NEW YORK STATE HEALTH AND MENTAL HYGIENE $ 
FACILITIES IMPROVEMENT CORPORATION, 
Defendant. 
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SD Rs 
oe. PLEASE TAKE NOTICE that upon the summons and complaint 4 


to November 26, 1975 and all other proceedings heretofore had in 


this action, the undersigned will move this Court, in Room 1305 


on the 19th day of December, 1975 at 2:15 P.M. or as soon there- 
after as counsel can be heard for an order pursuant to Rule 12(b) 
of the Federal Rules of Civil Procedure on the grounds that the 
complaint fails to state a claim upon which relief can be granted, 
and for such other and further relief as to this Court may seem 

' Just and proper. 


Dated: New York, New York 
November 26, 1975. 


Yours, etc. 


LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

Attorney for Defendant 

Office & P.O. Address 

2 World Trade Center 


| 
of the United States Courthouse, Foley Square, New York, New York, 
New York, New York 10047 


° 


. MILTON KEAN, ESQ. 

ace Attorney for Plaintiff 
60 East 42nd Street 

New York, New York 20017 _ 
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AFFIDAVIT OF ROSALIND FINK, ASSISTANT ATTORNEY 
GENERAL, FOR DEFENDANT, IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AFFIDAVIT 
(SAME TITLE) 75 Civ. 4698 


(LaF. Mt.) 


STATE OF NEW YORK ) 
; SS.: 
COUNTY OF NEW YORK  ) 


ROSALIND FINK, being duly sworn, deposes and says: 

I am an Assistant Attorney General in the office of LOUIS J. 
LEFKOWITZ, Attorney General of the State of New York and attorney 
for defendant, New York State Health and Mental Hygiene Facilities Im- 
provement Corporation (hereinafter 'NNYSH&MHFIC"’). 

I write this affidavit in support of defendant's motion to dismiss 
the complaint herein for failure to state a claim upon which relief can 
be granted under Rule 12(b)(6) of the Fed. R. of Civ. Proc. 

The NYSH&MHFIC was established pursuant to the Facilities 


Development Corporation Act, Laws of 1968, Chapter 359, McKinney's 


Unconsolidated Laws, Title 13-A, §§4401 et seq. It is a "corporate gov- 
ernmental agency constituting a public benefit corporation" (§4404) whose 
purposes include facilitation of timely provision, acquisition, construc- 


tion, reconstruction, rehabilitation and improvement of State physical 
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AFFIDAVIT OF ROSALIND FINK, ASSISTANT ATTORNEY 

GENERAL, FOR DEFENDANT, IN SUPPORT OF MOTION 
and mental health facilities and community mental health and retardation 
facilities, assistance to the State departments of health and mental hy- 
giene, and provision of facilities to the State office of drug abuse ser- 
vices and State department of correctional services. (§4406). 

These functions would otherwise be performed by, inter alia, 
The State departments of law, health, mental hygiene and corrections, 
office of drug abuse services, narcotic addiction control commission, 
housing finance agency, medical care facilities finance agency, division 
of the budget, and office of general services, all of which are legisla- 
tively mandated to cooperate with and assist it. (§4414). 

Its five directors are the commissioner of health, the commis- 
sioner of mental hygiene, and three persons appointed by the Governor 
with the advice and consent of the Senate, all five of whom are subject 
to removal by the Governor. (§4404) 

Plaintiff has brought this action under the Equal Employment 
Opportunities Act, Title VIL of the Civil Rights Act of 1964, 42 U.S.C.A. 
§§2000e et seq. Her complaint is based on alleged acts of discrimination 
taking place no later than January 15, 1971, the date that her employ- 
ment was discontinued. (compl. para. 10). 


Prior to amendment effective March 24, 1972, ''political sub- 


divisions’ were exempted from coverage under Title VI. Defendant 
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AFFIDAVIT OF ROSALIND FINK, ASSISTANT ATTORNEY 
GENERAL, FOR DEFENDANT, IN SUPPORT OF MOTION 


NYSH&MHFIC believes that it is a "political subdivision" within the 
meaning of the Act, and further believes that the 1972 amendment elimi- 
nating the exemption for "political subdivisions'' should have prospective 
application only. 

THEREFORE, as plaintiff is complaining solely of allegedly 
discriminatory acts occurring prior to the effective date of the 1972 
amendments to Title VIL, defendant contends that plaintiff has failed to 


state a claim upon which relief may be granted against it. 


/s/ Rosalind Fink 
ROSALIND FINK 


Verified November 26, 1975. 


A-il1 
AFFIDAVIT OF PAUL H. KEAN, ESQ., FOR 

PLAINTIFF, IN OPPOSITION TO MOTION 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
MILDRED POPKIN 

Plaintiff, 

~against- 2 7” AFFIDAVIT 
NEW YORK STATE HEALTH AND MENTAL HYGIENE* 
FACILITIES IMPROVEMENT CORPORATION 75 Civ. 46928 

(SP a.) 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NFW YORK 


Paul H. Kean, being duly sworn, deposes and says; 


1. I am associated with the attorney for the plaintiff * 
in the above entitled acticn and make this affidavit in opposition 
to the instant motion to dismiss the complaint upon the ground that 
plaintiff has failed to state a claim upon which relief can be 
granted. 

2. Defendant moves upon two grounds: (1) that defendant 
is a "political sub-division" and was thus not an employer subject 
to the sanctions of 42 U.S.C.A. §§200@et seq. at the time the 
acts of discrimination took place and (2) that the above sections 
of the united States Code cannot be applied retroactively. 

i 3.. It is undisputed that the sanctions of the above 
referenced sections were in effect at the time of the acts of 


discrimination perpetrated by the defendant against the plaintiff 
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AFFIDAVIT OF PAUL H. KEAN, ESQ., FOR 
PLAINTIFF, IN OPPOSITION TO MOTION 


herein. Defendant alleges however that it was exempted from cover- 


age thereunder until the statutes were amended effective March 24, 


| 

| 

' 1972, to include "political sub-divisions". | 
| 

4. It is respectfully submitted that the question of | 


retroactivity is moot since defendant, by its own description 214 


Unconsolidated Laws § 4 is not a "political sub-division". Neverthe 


less, it is respectfully contended that the provisions of 42 U.s.c.aAl 


§§ 2000e et seq. are retroactive, and it would be inconsistent not 


| 
to apply the statutes sued under herein retroactively. 
| 
| 
| 


5. Defendant convincingly argues that the cases hold that 


it is a "political sub-division". In fact the cases merely set 


_ forth criteria to be used in determining the status of an entity* 
when there is a question as to the status. 
6. As will be clearly and indisputably shown in plaintiff's 
i Memorandum of Law, defendant is not a "political sub-division" 
because it was not created as such. Thus defendant was not exempt 
from the provisions of 42 U.S.C.A. §§ 2000e et seq. even prior to 
the March 24, 1972 amendment thereo#. 


WHEREFORE plaintiff respectfully prays that this motion 


| 
| 
should be dismissed in its entirety. co 
i 


aul H. Kean 


Sworn to before me this 
9th day of January, 1976. 


, 
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IMPROVEMENT CORPORATION, Ha ttog 
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APPEARANCES: _ 


Louis J. Lefkowitz, eq. pes 
General of the State of New York, 
for defendant; Rosaiind S. tink, 
Esq., Assistant aoe ney General, 
of counsel. « 

- Milton Kean, Esq,, New York City,:« = 

for plaintiff; )Paul H. Kean, Esq., 
of -counsel. 


MacMAHON, District Judge. . 


Defendant moves, pursuant to Rule R(b) (6), Fed. 
R.Civ.P., for an order dismissing the complaint for fail- 


ure to state a claim for relicf. diy 
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The complaint alleges that plaintiff, a woman,. . 


was hired as an architect by defendant during January 
1968 and that during November 1970 she was informed that 
her employment would be discontinued no later than. Jan- 
uary 15, 1971. Plaintiff contends that she was fired be- 
cause of her sex, in violation of Title VII of the Civil 


Rights Act of 1964, 42 U.S.C. §§ 2000e et seq. 


Defendant asserts on this motion that it is a 
"political subdivision" of the State of New York and, as 
such, was specifically exempted from the operation of 
Title VII at the time the alleged discrimination occurred. 
Pleintif£, conceding that "political subdivisions" were 
exempt at that time, argues that defendant is not a "po- 
litical subdivision," or, if it is, that the 1972 amenad- 
ments to Title VII eliminating this exemption should be 


applied retroactively. 


There is no precise formula which delineates 
exactly what makes a particular entity a "political sub- 
division." Nor does the mere characterization of an en- 
tity as a "political subdivision" make it one. Rather, 
the court must look into the functional relationship be- 
tween the entity and the state in order to make this de- 


termination. See EEOC Decision No. 71-405, CCH Employment 
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OPINION 


Practices 1973 6182 (November 5, 1970); NLRB v. Natural 


Gas Utility District of Hawkins County, Tenn., 402 U.S. 


600 (1971). 


Defendant was created by Section 4404 of the 
Unconsolidated Laws of New York (McKinney Supp. 29 7S) ¢ 
after the legislature had made extensive findings, inclu- 


ding: 


"that the provision of new and im- 
proved state facilities relating 
to the care, maintenance and treat- 
ment of the mentally disabled must 
be accelerated if the state is to 
meet its responsibilities in the 
face of an increasing state popu- 
Jetion; oa growing awareness that 
mental disability can be treated 
effectively, and new research ad- 
vances in treatment methods. ..., 


To assure that the required fa- 
cilities are completed and ready 
for use as promptly as possible, 
the legislature hereby finds and 
declares that there shoulda be cre- 
atec a corporate governmental 
agency . . . which could receive 
and administer monies for the 
construction and improvement of 
mental hygiene facilities and 
provice such facilities in ac- 
cordance with the foreseeable 
needs for the care, maintenance 
and treatment of the mentally 
Gefective." (§ 4402) 


ti 


OPINION 


Another section of New York's Unconsolidated 


laws, Section 4406, states that the general purpose of 


the defendant corporation is to provide improved mental 
health facilities. Defendant is governed by a board of 
directors, comprised of the commissioners of health and 
mental hygiene, and three others who are appointed, and 
may be removed, by the governor (§ 4404). The directors 
must submit an annual report to the governor and to sev- 
eral state agencies and officials, detailing the corpora- 


tion's yearly activities (§ 4415). 


Defendant has been given broad powers, inclu- 
ding the powers to sue and be sued, to acquire real and 
Personal property, to make contracts, and "to do any and 
all things necessary or convenient to carry out its cor- 
porate purposes and exercise the powers given and granted 
a0 in thie Act” (§ 2405). #11 money and property of the 
Gefendant is exempt from taxation (§ 4414), and all its 
financi-.1 matters are strictly prescribed by statute 


(§§ 4409, 4410). 


We find from all of the foregoing that de- 
fendant is a "political subdivision" within the mean- 
ing of Title VII. We note in particular its direct cre- 


ation by the state, its governmental function, and its 


accountability to the governor and other State officials, ° 


Plaintiff's contention that the 1972 amendments 
to Title VIr, eliminating the "political subdivision" ex- 
emption, should be applied retreactively is incorrect. 

In Weise v. Syracuse University, 522 F.2a4 397, 410-411 

(24 Cir. 1975), 4t was held specifically that these amend- 
ments should not be given retroactive effect where the de- 
fendant had been absolutely exempt from coverage, as is 
the present case. The court emphasized that the retroac- 
tive application would result in manifest injustice be- 
cause in this situation the amendments created new sub- 


stantive rights. 


Accordingly, defendant's motion, pursuant to 
Rule 12({b) (6), Fed.R.Civ.P., for an order dismissing the 


complaint for failure to state a claim for relief is 


granted. 
So ordered. 


Dated: New York, 


March 4, 


LLOYD F. MacMAHON 
United States District Judge 
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| ILDRED POPKIN a A 
} Plaintiff 75 Civil 4698 (LFn) 


| magainst- 

JUDGMaNT 
_ NEW YOR, STATis HEALTH AND MENTAL 

i HYGIENE FACTILITIZS TAPROVSMENT 

i CORPORATION 
i Defendant 


Defendant havin;; moved the Court for an order dismissing the 


t 
i 
i 


| complaint, pursuant to Rule 12(b)(6), of the Federal Rules of Civil 


' Procedure, and the said motion having come on to be hearc before the 
a us | 
| Honorable Lloyd F. :jacMahon, United States District Judge, and the 

| Court thereafter on March 5, 1976, having handed cown its opinion 


; ranting the said motion, it is, 


ORDeRaLb, ADJULGED and DECRHiD:s That defendant NEW YOR: STATE 
aabTH AWD meiNTAL HYGIANE FACITITIZS IMPROV.2uENT CORP Oda low, nave 
judgment against plaintiff MILDRED POPKIN, dismissing the complaint, 


Yor failure to state a claim. 


New York, N.Y. 
Haren Y, 1976 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MILDRED POPKIN 


Plaintiff, 


-against- 75 Civil 4698 (LEM) | 


NEW YORK STATE HEALTH AND MENTAL HYGIENE . NOTICE OF APPEAL 
FACILITIES IMPROVEMENT CORPORATION : 


Defendant. 


Notice is hereby given that Mildred Popkin, plaintiff 
above named, hereby appeals to the United States Court of 
Appeals for the Second Circuit from the Order dismissing the 
complaint for failure to state a claim upon which relief can 
be granted entered in this action on the Sth day of March, . 
1976 and the final Judgment thereon, entered in this action 
on the 9th day of March, 1976. 


Dated: March 31, 1976 


ao eg 
Milton Kea . 
Attorney for Plaintiff 
60 East 42 Street 
New York, N.Y. 10017 
(212) 867-4616 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) SS:: 


Tbgedere icMmAl _, being duly sworn, 
deposes and says that deponeht is not a ee i to the actio 
is over 18 isi of age and resides at j 2 Lf. Ko S od 

\ * 


¢ 


ste 


That on the Lg day of - | ag ' 19/6, 
deponent personally served the within 


upon the attorneys designated below who represent the 


indicated parties in this action and at the addresses below 
Stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving / true co of same with a duly 
authorized person at their desigrated office. 


true copies of same enclosed 
in a postpaid properly he post office 
or official depo ive care and custody 
the-sState— 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 


addresses. 
bevn.T- LErcCowilT 2. 
Tee ie 7GaHERAL- STPATGOF LE 
[VT Ox Fer Deere DAT- 
oe W/oRLD CEVTER. 
Nex Yer« | NY, [0047 


hg before me\this 


ce ( ae aa, 


MICHAEL DeSAN TS 
Notary i: State of New York 
03-09302908 
Qualiticg. in Bronx County 7 
Sommission Expires March 30, 1° 


